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 28th January 2020 
 
Dear Gillian 
 
 
ANIMALS & WILDLIFE (PENALTIES, PROTECTIONS & POWERS) (SCOTLAND) BILL 
 
Following my evidence session with the committee on the 17th December, I am writing to further 
clarify certain proposals in this tightly focussed and impactful Bill. 
 
The Bill does not create any new offences, duties or obligations on enforcers, and represents a 
targeted suite of measures to refine, strengthen and modernise the enforcement of the current 
legislation and complement the existing arrangements to further protect Scotland’s animals.  
 
New powers in relation to seized animals 
 
Much of the discussion in relation to the animal welfare proposals has related to the new process 
to rehome animals to protect their welfare, and I would like to try and explain the current 
arrangements and the proposed enhancements, by describing the typical situation when 
agricultural animals have been seized under the existing powers of the 2006 Act. 
 
Existing procedures 
 
When a complaint is received (by the Police, Scottish SPCA, and / or the local authority) in an 
agricultural context it will usually be the local authority which takes the lead on the investigation 
and, using local knowledge and in consultation with other agencies, will determine which other 
organisations should be involved. This multiple agency approach may include local authority 
animal welfare / trading standard staff, Police officers, the Animal & Plant Health Agency (APHA) 
veterinary and enforcement staff, and Scottish Government Rural Payments Inspection Division 
(RPID) staff. Where appropriate, social services or other bodies such as the National Farmers 
Union Scotland (NFUS) or Royal Scottish Agricultural Benevolent Institution (RSABI) are 
contacted to offer assistance to the farmer, as typical cases tend to involve neglect due to chronic 
illness or financial problems rather than deliberate cruelty. 
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The owner of the animals is often well known to the authorities, having received advice, warning 
letters and/or care notices to rectify any animal welfare problems. When inspection of any animals 
by a veterinary surgeon reveals that an animal is beyond saving, it will be humanely culled 
immediately (using the existing section 35 of the 2006 Act). All other animals which are in a 
condition that does not warrant destruction and are considered by a veterinary surgeon to be 
suffering, or likely to suffer, will be moved away from the holding to be cared for (using the existing 
section 32 of the 2006 Act). 
 
It is important to note that all of the above investigative and emergency interventions will continue 
as they do currently and it is only the final stages of these emergency procedures that we hope to 
change. As you know, the authorities currently need to apply to the courts for a disposal order 
(using the existing section 34 of the 2006 Act) or otherwise await the outcome of criminal 
proceedings (in which the convicting court may make a deprivation order under section 39 of the 
2006 Act) if they wish to sell or transfer ownership of the animals. 
 
Benefits of new powers 
 
The principal reason for proposing the new procedure for dealing with seized animals is to benefit 
animal welfare by avoiding the delays frequently encountered as a result of the existing procedure 
in section 34 of the 2006 Act. It is expected that introduction of the new procedure will also reduce 
the significant costs currently incurred by the authorities as a result of the existing procedures. In 
practice, we know that the process of obtaining a court order under section 34 can be time 
consuming and costly. We know of cases that have taken years to resolve.  
 
Therefore we have devised the new robust procedures to be inserted into the 2006 Act by section 
11 of the Bill. The new procedures include a requirement to serve a decision notice on the owner 
of the animal, the right to compensation and opportunities to appeal the decision and the amount 
of compensation to be awarded. Service of the decision notice commences the three week period 
during which the owner of the animals may appeal against the decision taken in relation to the 
surviving animals.  
 
If the owner wishes to challenge the decision taken in relation to the animals, the owner will need 
to identify relevant grounds of appeal and submit the necessary paperwork to the court. By 
requiring the owner to articulate grounds as to why the decision taken in relation to the animals 
was flawed, the owner may be discouraged from making an unmeritorious appeal which might 
otherwise result in delay. If there is no timeous and competent appeal, the authortities will be able 
to implement the decision after the three week period has lapsed. 
 
A feature of the new procedure is that any appeal against the decision taken in relation to the 
animals is separate from, and is dealt with prior to, any appeal regarding the amount of 
compensation due to the owner of the animals. The procedures should therefore discourage 
unnecessary appeals against the decision taken in relation to the animals if the owner’s only 
concern is the loss of any value in the animals. The outcome of the appeal is final. 
 
The new powers will therefore allow permanent arrangements to be made in a consistent and 
relatively short period of time, where no appeal is made in relation to the animals. 
 
It should be noted that these emergency powers are used rarely, but it is hoped the new process 
will encourage early intervention and (along with the other provisions in the Bill) will free-up time 
and thereby enable enforcement staff to assist a greater number of animals and their owners. This 
may in turn allow more preventative and awareness-raising work to be undertaken.  
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Compensation 
 
As use of the new powers will often involve permanently taking animals away from their owners, it 
is appropriate that provision be made in the Bill regarding payment of compensation.  
 
Where the new powers are used to transfer ownership of an animal, the starting point when 
calculating the compensation amount is either the market value at the time it was seized under 
section 32 or the market value at the time immediately before the decision regarding the animal is 
implemented (whichever is the greater). The compensation is then calculated by deducting 
relevant expenses, namely any expenses reasonably incurred in relation to the animal after it was 
seized under section 32 and any reasonable costs of implementing the decision taken in relation 
to the animal. It is anticipated that, in many cases, deduction of the relevant expenses will mean 
there will be little or no compensation paid to the previous owner of the animal.  
 
The new procedures confer a power on the authorities to defer payment of the compensation 
pending the outcome of criminal proceedings if certain conditions are met. After the conclusion of 
subsequent criminal proceedings for certain animal welfare offences, the convicting court may 
order forfeiture of the compensation if the conviction arises from the circumstances in which the 
animal was first seized under section 32 of the 2006 Act.  
 
The powers of deferral and forfeiture may therefore be used to deprive the owner of compensation 
where the commission of a criminal offence would give rise to an entitlement to compensation. It is 
worth noting that deferral of compensation, in itself, has no effect on the amount of compenstion 
regardless of how long criminal proceedings last because the amount of compensation is 
assessed at the time of seizure or immediately prior to the decision being implemented, and the 
ownership of the animals is transferred (three weeks if there is no appeal). 
 
During the evidence session of 17th December, I was asked why the previous owner should be 
entitled to the higher of the two proposed valuations; at the time of seizure or immediately before 
the decision is implemented. As we have heard, animals may be taken into possession to protect 
their welfare in many different circumstances, not all of which involve a subsequent criminal 
conviction. It is important to remember that these arrangements for protecting the welfare of 
animals are a separate matter from whether or not the owner has committed an animal welfare 
offence and the imposition of an appropriate penalty for such an offence. The new powers will be 
exercised administratively by the authorities without any judicial determination that the original 
decision to take an animal into possession was justified. 
 
The act of seizing of an animal under section 32 of the 2006 Act, albeit depriving the owner of 
possession, does not in itself affect the ownership of the animal. Accordingly, the owner would 
ordinarily be entitled to the proceeds of sale including any increase in the value of the animal. 
Given that the new powers can be exercised without determination of whether the owner is guilty 
of an offence or has contravened any other rule of law, and considering the right to protection of 
property under the European Convention on Human Rights, it is considered appropriate that any 
increase in value be reflected in the compensation. Such an increase in value could be as a result 
of maturation of the animal, improvements in health due to the care or treatment given to the 
animal or a change in market conditions. The value of the animal may also fall while it has been in 
the possession of the authorities (e.g. as a result of old age, onset of infertility or treatment).  
 
An important consideration is that “relevant expenses” are deducted from the value of the animal 
in order to calculate the amount due by way of compensation to the owner. The authorities are 
accordingly able to recover costs relating to both the care of the animal and the implementation of 
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the decision (e.g. costs of marketing) from the value of the animal before compensation is paid to 
the owner. Given that such funds are being deducted which may significantly diminish the amount 
of compensation, it is considered appropriate for the full value of the animal to be the starting point 
in that exercise. 
 
This follows the approach currently taken in section 34 of the 2006 Act when an animal is 
disposed of: the proceeds of sale would normally be due to the owner, after re-imbursing the 
expenses of the enforcement authority. The approach ensures that the provisions are compatible 
with the property rights of owners of animals under the European Convention of Human Rights. 
Their rights are only interfered with so far as is necessary to protect animals from suffering, and 
the compensation they will receive (unless they have been criminally liable for the animal’s 
suffering) will be reasonably related to the value of the animal, offset by the expenses of 
enforcement authorities in caring for it. 
 
The procedures as drafted, including the provisions relating to compensation, have been designed 
for use in various scenarios. The new suite of inter-related procedures in the Bill, are considered to 
be justified notwithstanding that they engage Convention rights, because they strike a balance 
between the rights of the individual and the public interest of protecting animal welfare. 
 
Disqualification Orders  
 
It was suggested that the Bill could be used to make the use of disqualification orders more 
consistent – so for example there could be a presumption in favour of a ban on keeping animals if 
convicted of a welfare offence. However, under section 40 of the 2006 Act courts are already 
required to state their reasons if they decide not to make a disqualification order for a relevant 
offence. This provision places the onus on the courts to explain any decision not to impose a 
disqualification order and thereby encourages use of such orders when they are appropriate. 
Courts may currently issue a disqualification order to ban someone convicted of an animal welfare 
offence from keeping or owning animals, as well as from being involved in a wide range of other 
activities involving animals. This can be for any time period up to and including a life-time ban.  
 
The current arrangements provide the courts with the flexibility to address the particular 
circumstances of each case and the likely risk that each offender poses to animals in future. A 
large proportion of less extreme animal welfare offences arise though ignorance, and many 
through ill-health. A simple automatic lifetime ban on keeping animals for everyone convicted of 
any animal welfare offence would therefore be disproportionate in many cases. 
 
Intelligence sharing 
 
It was suggested that it would be useful to establish a central register of disqualification orders, or 
other relevant information about convictions. We will explore further with enforcement agencies 
how the arrangements that currently exist for data sharing could be developed for recording and 
sharing of information about disqualification orders and future FPNs between enforcement 
agencies in ways that do not require primary legislation. We are aware that information of this sort 
is already shared by enforcement authorities to a certain extent and there are ways this can be 
enhanced without provisions in the Bill.  
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Scope of the 2006 Act 
 
It was queried if the definition of animals covered by the 2006 Act was still appropriate. Section 16 
of the 2006 Act defines “animal” as a vertebrate other than man and provides a power to extend 
this by regulation to invertebrates if there is scientific evidence that animals within the species 
concerned are capable of experiencing pain and suffering. This does not therefore require to be 
addressed in the Bill, but may well be considered in any future review of the scientific evidence 
concerning sentience in certain invertebrates by the Animal Welfare Commission. 
 
Finn’s Law - attacks on service animals  
 
It was asked if it was appropriate for the Finn’s Law provisions to be limited to police service 
animals, and not to other animals that provide assistance to people such as guide dogs. The 
proposed Scottish ‘Finn’s Law’ consists of two components. Firstly, increasing the maximum 
available penalty to 5 years will apply to all offences of causing unnecessary suffering, including 
those involving all types of animals. This will allow courts to impose an appropriate sentence after 
considering all the facts and circumstances of each case, whether the victim was a police animal,  
a guide dog or any other animal covered by the 2006 Act. Secondly, the change to the offence of 
unnecessary suffering intends to make it easier to prosecute persons who attack service animals 
acting in the course of their duty. When deciding if unnecessary suffering has been caused, courts 
will be required to disregard the fact that the attack against the service animal was to protect a 
person, property or another animal – currently courts have to consider this. This recognises that 
police animals used to apprehend individuals or control the movement of crowds are routinely 
placed in situations where an attacker may claim to have been acting to defend themselves, and 
should make it easier to achieve a conviction in such cases. Taken together, these changes will 
give police dogs and horses equivalent protection to other animals under the 2006 Act. 
 
This is because the particular issue that Finn’s Law addresses only arises for service animals 
routinely used in situations where an attacker can reasonably claim to have been defending 
themselves. This situation would not arise where someone allowed their dog to attack a guide dog 
for example, as acting to defend themselves or others would be very unlikely to be a relevant 
factor.  
 
Fixed penalty notices (FPNs)  
 
A question was asked whether FPN income received by the Scottish Government and paid into 
the Scottish Consolidated Fund would need to be deducted from that Fund and surrendered to the 
Secretary of State.   
 
Prior to March 2018, the Scotland Act 1998 (Designation of Receipts) Order 2009 did require 
income from fixed penalties and fines (in most cases) to be designated as receipts payable to the 
Secretary of State, and therefore deducted from the Scottish Consolidated Fund.  
 
However, since March 2018, by virtue of the Scotland Act (Designation of Receipts) (Amendment) 
Order 2017, Scottish Ministers were no longer required to pay an amount equivalent to fixed 
penalties and fines to the Secretary of State. The Scottish Ministers are therefore now able to 
retain that income in the Scottish Consolidated Fund. However, given that the Smith Commission 
agreed a principle of “no detriment” to either side, under the respective financial agreement the 
Scottish Government is surrendering an amount to HM Treasury every year as an equivalent to 
the fines income gained. Therefore there shall be no net benefit to the Scottish budget. 
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Decisions about where the income received by FPNs should be destined for will be taken at the 
time that the regulations are developed, and detailed proposals for those regulations will be 
consulted on after the Bill has passed. However, we can clarify at this point that while any FPN 
income which is destinated for the Scottish Consolidated Fund will be able to be retained in that 
Fund, there is no overall positive effect.  
 
Firearms recommendations 
 
The report of the 2015 Wildlife Crime Penalties Review Group, led by Professor Poustie, made ten 
recommendations, two of which relate to the use of firearms in Scotland; 
 

 That where a firearm or shotgun is involved in the commission of wildlife crime, the court 
should have the power to cancel the relevant certificate as is already the case in the Deer 
(Scotland) Act 1996. 

 That consideration should be given to amending firearms legislation which is reserved to 
the UK Parliament to allow the Chief Constable to withdraw a shotgun certificate where such a 
weapon has been involved in the commission of a wildlife crime not just on grounds of public 
safety but also on the grounds of a threat to the safety of wildlife.  
 
This legislation is currently reserved to UK Government. I am aware that the Scottish Government 
would like amendments in a number of areas relating to firearms, not just wildlife crime and as a 
result, Justice policy officials have regular discussions with the Home Office concerning firearms.  
 
I will now raise this with the Cabinet Secretary for Justice so that when an opportunity presents 
itself to press the UK government on firearms powers, we can progress the firearms 
recommendations made by Professor Poustie. 
 
Vicarious liability 
 
Vicarious liability is where a person may be criminally liable for offences committed by a person 
over whom they have some control or responsibility. In relation to vicarious liability prosecutions, 
there was a query as to whether there need only be evidence of an alleged crime on a 
landowner’s or company’s land for a criminal prosecution to be brought and whether the 
perpetrator of the crime would need to be arrested.  
 
Section 18A of the Wildlife and Countryside Act 1981 makes provision for vicarious liability for 
certain offences by an employee or agent. It affects anyone who has a legal right to kill or take 
birds on land, or agents or managers who have the delegated responsibility to exercise 
management or control of that right.  
 
As an example, an owner, manager or agent is liable to be prosecuted if an employee commits the 
offence of intentionally or recklessly killing, injuring or taking a wild bird (contravention of section 
1(1) of the 1981 Act). There is no requirement for the employee to be successfully prosecuted for 
the offence, though for a successful prosecution of any employer, manager or agent, the Crown 
Office will require to prove who committed the alleged offence and the connection between the 
person and the employer, manager or agent. It is not possible to bring criminal proceedings 
against a landowner or company if there is insufficient evidence to prove who the perpretrator of 
the crime is and prove the relationship between the perpretator and landowner or company i.e. 
prove the landowner or company has control of, or responsibility for, the actions of the 
perpretrator.  
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An offence also takes place when, on or in relation to any land, a person (Person A, for example a 
contracted pest controller) commits a relevant offence while providing relevant services for a 
person (Person B, this time for example a person who leases a shoot.) The link between the 
perpetrator of the crime and the person with the shooting rights may be indirect through a third 
party. If another person (Person C, for example the owner of a pest control company) is providing 
or securing the provision of relevant services for Person B, Person B still may be liable.  
 
Where there is evidence against Person A, Person B is also guilty of the offence and liable to be 
proceeded against and punished accordingly, whether or not proceedings are taken against 
Person A.  
 
It would be a valid defence for Person B to show that he or she did not know that the offence was 
being committed by Person A; and that Person B took all reasonable steps and exercised all due 
diligence to prevent the offence being committed. 
 
General Licences  
 
The legal position regarding reinstatement of a general licence during an appeal was queried. 
 
Section 16 of the Wildlife and Countryside Act 1981 (“the 1981 Act”) sets out the circumstances in 
which the appropriate authority may grant a licence to carry out certain actions which would 
otherwise be a criminal offences under Part 1 of the 1981 Act (e.g. killing wild birds).  
 
Section 16 also provides that a licence may be modified or revoked at any time by the appropriate 
authority.  
 
Section 16A allows the Scottish Ministers to delegate their functions in relation to licences under 
section 16 to Scottish Natural Heritage (“SNH”).  
 
SNH have published a Framework (“the Framework”) for Implementing Restrictions on General 
Licences which has been approved by the Scottish Government. Restrictions will be imposed 
where on the balance of probability (the civil standard of proof), wildlife crime has taken place.  
 
SNH’s Framework sets out that decisions to impose a restriction on a general licence will only be 
based on evidence received from the Police of an offence under the 1981 Act having been 
committed in relation to wild birds or where the terms of General Licences were not complied with. 
SNH has agreed to an Information Sharing Protocol (ISP) with Police Scotland that allow the 
Police to pass on such evidence to SNH.  
 
The Framework sets out that where a decision is made to impose a restriction, the owners and 
occupiers of the land will be entitled to appeal the decision within 14 days of the date of the 
decision. An appeal shall have the effect of suspending the restriction from the date the appeal is 
received by the Director of Policy and Advice until the date of the decision on the appeal, subject 
to the following exceptions:-  
i) an appeal against the geographical extent of the restriction will only have the effect of 
suspending the restriction insofar as it applies to the geographical area to which the appellant 
contends the restriction ought not to apply;  
ii) an appeal against the period of the restriction shall not suspend the restriction unless any 
shorter period contended for by the appellant expires prior to the date of the decision on the 
appeal  
iii) there has been an actual breach in the conditions of the general licence.  

http://www.lobbying.scot/


8 
Scottish Ministers, special advisers and the Permanent Secretary are covered by the 

terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 


  

 

 
The SNH Director of Policy and Advice must notify the appellant of the outcome of the appeal in 
writing, setting out the reasons for his decision and would seek to do so within four weeks of 
receipt of a written appeal.  
 
Therefore, as set out in the Framework, if an appeal is made against a decision to impose a 
restriction the effect of this is to suspend the restriction from the date of the appeal until the date of 
the decision on the appeal.  
 
On 29th November 2019 SNH restricted the use of general licences on Leadhills Estate in South 
Lanarkshire. The decision was made on the basis of evidence provided by Police Scotland of 
wildlife crime against birds.  
 
The restriction prevents people from using the general licences on the land for 3 years. However, 
SNH have suspended the General Licence restriction for Leadhills due to an on-going appeal in 
line with their Framework for Implementing Restrictions on General Licences. 
 
Pesticide disposal scheme 
 
A pesticide disposal scheme operated between 23 February and 29 May 2015, launched as a 
result of a number of high profile bird of prey poisoning incidents in late 2013 and early 2014. 
Supported by stakeholders in the Partnership for Action Against Wildlife Crime (PAW) Scotland, it 
offered a free and confidential service for those in possession of certain illegal pesticides to have 
them collected and professionally disposed of.   
 
The scheme was considered very successful, with 107 kilograms of Carbofuran and 482 kilograms 
of Sodium Cyanide products safely removed from Scotland's environment, as well as: 

 68 stocks of Strychnine 

 9 stocks of Mevinphos 

 8 stocks of Chloralose or AlphaChloralose 

 5 stocks of Aldicarb. 
 

The amnesty was introduced with the intention that upon it’s conclusion, there would be no excuse 
for anyone to have possession of these pesticides in the future. However,some pesticides have 
been banned more recently. My officials will liaise with SASA, who monitor the impact on non-
target animals following the legal and illegal use of pesticides, and other stakeholders to seek their 
views on this issue. I will write to the Committee again following these discussions. 
 
Special Constables pilot scheme 
 
The Cairngorms Special Constable Pilot Scheme was launched in March 2018 and concluded at 
the end of March 2019, set up in conjunction with Police Scotland and the Cairngorms National 
Park Authority (CNPA) and funded by the Scottish Government and CNPA. Following the 
conclusion of the pilot the Scottish Government committed to undertaking an evaluation of the 
project in conjunction with Police Scotland and CNPA. 
 
The scheme is part of a package of measures that were announced by the Cabinet Secretary for 
Environment, Climate Change and Land Reform in May 2017, as a result of concerns over 
ongoing raptor persecution. As part of this announcement, the Cabinet Secretary also stated that 
the Scottish Government was ruling out giving new wildlife crime powers to the SSPCA. 
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The scheme was initially agreed to provided funding for five part-time Special Constables and the 
purchase of a vehicle to be used in the National Park for a nine month pilot period.  Should the 
scheme be considered to be a success, a further 13 Special Constables and three vehicles were 
to be deployed across Scotland, with funding from the Scottish government.   
 
The Special Constables were involved in meeting stakeholders and partners operating within the 
Cairngorms National Park to build relationships and understand the needs and demands of park 
users to increase intelligence gathering and development opportunities. 
 
The officers recieved wildlife crime training provided by the UK National Wildlife Crime Unit 
(NWCU) and Police Scotland, completed a wildlife crime awareness training package which 
includes wildlife legislation, and they have received inputs on crimes relating to raptors, badgers, 
deer, salmon, capercaillie, freshwater pearl mussels, otters, red squirrels, traps, snares and 
damage to protected land. 
 
As I advised the Committee on 17 December 2019, we are currently undertaking an evaluation of 
the Special Constable Pilot Project in conjunction with Police Scotland and the Cairngorms 
National Park Authority.  
 
From the initial review conducted by Police Scotland, there were no recorded crimes reported by 
the Special Constables during their patrols in the 12 month trial period. However, Special 
Constables were involved in meeting stakeholders and partners operating within the Cairngorms 
National Park to build relationships and understand the needs and demands of National Park 
users which will aid future intelligence gathering. 
 
We expect to conclude the evaluation in the new few months and we will announce a decision on 
the future direction of the project in due course. I will ensure that the ECCLR Committee are 
advised of the outcome of the review at the earliest opportunity.   
 
I hope this letter addresses all the remaining concerns raised by the committee at my evidence 
session but please let me know if any further clarification of these points, or indeed of any other of 
the Bill proposals, would be helpful for the preparation of the Stage 1 report. 
 

 

   
 

MAIRI GOUGEON 
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